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Introduction

Competition or antitrust law across jurisdictions is governed by some combination of ex-ante rules and ex-post enforcement.¹  
In the United States, antitrust law is primarily administered through ex-post enforcement of the Sherman Act, Clayton Act, and 
Federal Trade Commission Act.²  These statutes are interpreted by enforcement agencies and courts on a largely case-by-
case basis under the rule of reason, producing a substantial body of common law focused on assessing competitive effects 
within defined product and geographic markets.³  Because U.S. antitrust law has historically functioned as a substitute for 
sector-specific economic regulation4,  competition in digital platform markets has largely remained within the domain of 
general antitrust enforcement rather than being governed by prescriptive competition rules.

Conversely, under the European Union (EU)’s civil law system, antitrust law complements sector-specific ex-ante competition 
regulations and rules. These regulations impose outright prohibitions on a broader range of conduct than U.S. antitrust law, 
thereby dispensing with the need to demonstrate anticompetitive effects or consumer harm in particular markets5.  Such 
rules are underpinned by the notion that state intervention in markets is necessary to facilitate competition and uphold 
values other than consumer welfare by providing guardrails within which competition can occur.6  Competition rulemaking 
is also motivated by wanting to reduce the time, uncertainty, and resource expenditure that executive and judicial bodies, 
as well as private plaintiffs, incur relative to administering and enforcing laws on a case-by-case basis.7  Even assuming that 
these benefits for enforcers materialize, the tradeoff is that outright prohibitions enshrined in rules increase costs and limit 
the ability of businesses to experiment with practices that may foster innovation and improve consumer welfare.8  They may 
thus amount to state enforcers and policymakers supplanting the process of competition, experimentation and innovation 
in business practices and models with their own designs, whilst inadvertently or even intentionally favoring some market 
participants over others, rather than upholding vigorous market competition to determine outcomes. This is especially true for 
high-tech sectors, which are characterized by “frequent innovation, short life cycles, and noticeable dynamic competition.”9

The European approach to rules-based competition regulation is exemplified by the EU’s Digital Markets Act (DMA,)10  which 
regulates competition within “gatekeeper” digital platforms. The DMA classifies firms as “gatekeepers” based on their size, 
rather than the market power they hold or abuse within a product or geographic market. Designated “gatekeepers” are mostly 
American technology firms, including Microsoft, Google, Amazon, Apple and Meta, as well as China’s Bytedance.11  The DMA 
prohibits these firms from engaging in various business practices, such as preferential listings for their own products on their 
proprietary platforms (commonly referred to as “self-preferencing”).12 Gatekeepers must also undertake positive obligations, 
including making their proprietary platforms more accessible to third parties,13 for example by allowing Android or iOS-
enabled mobile phone users to “sideload” third-party applications.14  Gatekeepers can violate the DMA without any finding 
that they monopolized a specific market or harmed consumers. Violations may result in fines as well as the possibility of 
structural remedies.15  The DMA aims to promote “fairness” and “market contestability” for European firms,16 including those 
that rely on “gatekeeper” platforms to reach customers.
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The DMA’s approach to competition regulation is largely 
unprecedented in modern U.S. antitrust law. Since the 
1970s, U.S. courts, influenced by the research and ideas of 
Chicago School economists, have interpreted the antitrust 
statutes as a consumer welfare prescription.17  This entails 
applying quantitative and qualitative tools of economic 
analysis to specific product or geographic markets to identify 
and proscribe conduct that is likely to reduce competition 
and leave consumers worse off,18 rather than being 
concerned with whether a firm’s conduct merely leaves 
its competitors worse off.  The longstanding consumer 
welfare standard has shifted antitrust enforcement 
away from penalizing firms based on their size, market 
concentration, or perceived political, social or economic 
influence19.  Despite this, a number of U.S. bills in recent 
years have called for DMA-style ex-ante regulation to be 
applied to digital platforms out of concern that existing 
antitrust law is insufficient for holding large technology 
companies accountable or for checking their ability to 
restrict competition20.  Proponents of antitrust rulemaking 
in the United States, much like supporters of the European 
DMA, also argue that rulemaking would promote commercial 
certainty and predictability whilst lowering exorbitant costs 
faced by government enforcers and plaintiffs in case-by-case 
rule-of-reason adjudication21.

This article analyzes competition in digital platform markets 
by comparing the treatment of conduct covered by the 
DMA’s ex-ante rules with ex-post enforcement of U.S. 
antitrust law.

Section I argues that the ambiguous welfare and competitive 
effects of the vertical restraints policed or prohibited by the 
DMA, the mixed competitive implications of the remedies 
the DMA mandates, and the rapidly evolving and disruptive 
nature of digital platform markets, make these markets 
an inappropriate target for ex-ante regulations. Even when 
some anticompetitive effects in consolidated markets are 
observed or plausible, they may still be consistent with 
increased consumer welfare due to offsetting benefits. Thus, 
case-by-case ex-post antitrust enforcement with remedies 
tailored to the circumstances is a more appropriate tool 
for regulating these markets than ex-ante DMA-style rules. 
Section II examines the pro- and anticompetitive effects 
and implications of the business practices prohibited by 
the DMA, and the mandates that the DMA imposes on 
gatekeeper firms. Section III uses real-life evidence and 
examples to analyze the DMA and ex-ante rules’ effects on 
the very goals that are cited to justify these rules. These 
include (1) fairness and market contestability; (2) certainty 
and predictability; enforcement and litigation costs; and (3) 
technological innovation and diffusion, including around 
artificial intelligence (AI). Section IV analyzes two high-profile 
U.S. antitrust law cases, the Google Search verdict and 
remedies decision and Apple v. Epic Games, to demonstrate 
how the flexibility and adaptability of ex-post antitrust law 
enforcement can better achieve the stated goals of the 
DMA and other ex-ante regulatory proposals with regard 
to digital platforms. Section V concludes that the benefits 
of the flexible common law ex-post enforcement approach 
of the United States for consumer welfare and innovation 
outweigh the higher costs of enforcement. It further 
argues that evidence from the EU’s experience with DMA 
enforcement shows that ex-ante rules generate comparable 
costs and uncertainty, calling their benefits into question. 
The article concludes that ex-ante regulatory prohibitions 
are an inappropriate means for addressing anticompetitive 
concerns in digital platform markets.
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Section I: 
The DMA & Vertical Restraints

The DMA primarily prohibits vertical restraints initiated by 
gatekeeper firms,22  including exclusivity agreements with 
third parties that restrict market entry, and restrictions on 
the use of third-party services, such as third-party apps on 
mobile phone operating systems, on digital platforms. It also 
restricts the ability of gatekeeper platforms to discriminate 
between third-party service providers on their platforms, and 
between third-party product providers and the platform’s 
own competing products, commonly referred to as self-
preferencing. 

The term “vertical restraint” in antitrust law normally refers 
to agreements between parties at different levels of a supply 
chain to limit some aspect of the downstream provision 
of that good or service.23  The restraints, conditions and 
costs that a digital platform with market power imposes 
on businesses competing to provide goods or services on 
its platform operate in a similar way and can carry similar 
implications. Although self-preferencing may not technically 
constrain the operations of competing providers of the 
product on the platform in terms of what they can do, or 
burden them directly with costs, it can still impact the third 
party’s product’s standing on the platform relative to its 
competitor.

It is certainly true that large, consolidated firms that serve 
as both marketplace platforms and competitors on their own 
platforms can choose to restrict entry, burden competitors, 
or favor their own products against competitors’ products on 
these platforms. However, vertical restraints can also benefit 
competition by enhancing efficiency, thereby benefiting end 
consumers or even the business users of the platform.24  

A platform, or indeed, any other firm, may choose to pass or 
not pass on the benefits of these efficiencies to consumers 
based on its economic incentives under prevailing market 
conditions rather than due to any legal requirement to do 
so. Research thus finds that there are only a few situations 
where vertical restraints are used for anticompetitive 
reasons.25 

Platform operators do not necessarily have the incentive 
to impose vertical restraints that degrade competition, as 
doing so may cede market share to competitor platforms by 
reducing the quality of the platform as a service for users 
seeking to efficiently find the best products that meet their 
needs. Vertical restraints within a platform may enhance 
competition and benefit consumers through curated product 
packages and user experiences, investment in platform 
refinement, and lower search costs. The ability to “vertically 
restrain” or self-preference on a platform may also provide 
an incentive for pro-competitive vertical integration that 
enhances competition and benefits consumers in the 
first place. This, in turn, contributes to the creation and 
development of the platforms themselves, thereby benefiting 
all platform users.
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For instance, the ability to impose conditions or costs 
on firms selling apps on its App Store complements 
Apple’s investments in iOS security and user experience 
features. By imposing different restrictions, Apple is able 
to differentiate its ecosystem and platform from Google’s 
Android operating system and its Google Play store. Google, 
in turn, attracts consumers by providing a different product 
and user experience than Apple’s, such as by offering 
greater interoperability and a wider range of apps through 
a more open ecosystem and less restrictive conditions 
for third-party developers to reach Google Play.26  Using 
vertical restraints to create distinct user experiences may 
be a driving factor in attracting users to the platform, thus 
enhancing the platform’s network effects and hence its 
value to sellers or service providers on the platform that can 
more efficiently reach a larger customer base. By contrast, 
prohibiting such vertical restraints may degrade the user 
experience and drive consumers to competing platforms. 
While this may benefit competing platforms, it may also 
result in a more fragmented customer base that is costlier 
for businesses to reach as additional resources may be 
required to develop and implement distinct marketing, sales, 
product launch, and other strategies across platforms. 
These increased costs could ultimately harm consumers 
through less choice due to reduced market entry, or if they 
are passed on through higher prices or reduced investment 
in product quality and innovation.

By providing platforms for third parties to operate at different 
levels of the supply chain, digital platforms facilitate vertical 
integration. Where a platform simultaneously competes as 
a seller or service provider within its own ecosystem, it is 
vertically integrated. Vertical mergers and integration are 
generally procompetitive practices, as vertical mergers, 
unlike horizontal mergers, do not reduce the number of 
competitors in a market.27  Where a platform enters the 
intra-platform market as a seller competing against other 
sellers, it may even increase the number of competitors. 
Vertical mergers also eliminate double marginalization, 
meaning the need to levy a profit at multiple levels of 
the supply chain, which can otherwise result in higher 
downstream costs to consumers.28 They can also improve 
efficiency by integrating complementary business assets, 
reducing the costs associated with repeated contracting 
between asset owners.29

Realizing these efficiencies necessarily requires that an 
upstream business either founds from scratch, or gains 
control over, the downstream business. This may deny 
other firms access to downstream entities or resources 
they previously used. However, the efficiencies created by 
integration may still yield net benefits to consumers while 
increasing competitive pressure in upstream or downstream 
markets.

Similarly, vertical restraints on a platform may have 
anticompetitive effects where they foreclose businesses 
from entering a market, raise their costs of competing,30  or 
shift demand toward higher-margin products.31  However, 
even where sellers are burdened, consumers may still 
benefit from increased efficiency that leads to product 
innovation or lower prices.32  Empirical reviews of the data 
underlying vertical mergers, for example, have found that 
“efficiency considerations overwhelm anticompetitive 
motives in most contexts.”33  The most recent meta-
analysis of the empirical literature on vertical integration 
and welfare effects, published in October 2025, identifies 
many instances of procompetitive effects, some instances 
of neutral effects, and few instances of anticompetitive 
effects.34  Studies employing the most reliable 
methodologies largely find procompetitive effects and no 
net anticompetitive outcomes. The authors attribute this 
pattern primarily to efficiency gains from eliminating double 
marginalization and improving the productivity of business 
assets and resources through integration.
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This is why the U.S. Supreme Court applies the rule of reason analysis to vertical restraints,36 consistent with Chicago School 
scholarship emphasizing the generally procompetitive or benign nature of such practices.37 This approach allows courts to 
assess the net competitive effects of a business practice. U.S. antitrust judges likewise apply case-by-case analysis when 
tailoring remedies after finding a vertical restraint unlawful. This evolution did not represent a departure from antitrust 
statutes prohibiting restraints of trade. Rather, it aligns with the intent of the Sherman Act’s framer, Senator Sherman, who 
believed judges should determine which combinations or restraints are uncompetitive based on the economic evidence 
before them.38 That evidence evolves over time with advances in economic understanding, including insights into emerging 
technologies, markets, industries, and business practices that can only be observed through experience. Moreover, a practice 
that is anticompetitive in many contexts may still be procompetitive in specific settings. U.S. Federal Trade Commission 
economists have therefore observed that “[e]mpirically, vertical restraints appear to reduce price and/or increase output.” 
Thus, “absent a good natural experiment to evaluate a particular restraint’s effect, an optimal policy places a heavy burden 
on plaintiffs to show that a restraint is anticompetitive.”39 This is why U.S. antitrust courts consider natural experiments and 
other evidence of likely or real-world consumer behavior in assessing the anticompetitive effects of a firm’s conduct.40 By 
contrast, ex-ante rules that prohibit entire categories of vertical restraints or mandate specific remedies against them, such 
as the DMA, reject this case-by-case approach and inevitably prohibit practices even where they enhance competition and 
consumer welfare. Such rules sideline economic learning derived from experience by fixing both prohibitions and remedies in 
advance. The DMA does so without requiring any determination that a firm possesses market power in a relevant market or 
has abused that power.

The following section appraises the potential pro- and anticompetitive effects of specific categories of gatekeeper vertical 
restraints prohibited by the DMA, as well as the mandates the DMA imposes on gatekeepers.
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Section II: 
Specific DMA Prohibitions 
& Mandates

Self-Preferencing
Article 6(5) of the DMA prohibits self-preferencing by 
banning gatekeeper platforms from giving more favorable 
treatment or placement of their products in ranking, indexing 
and crawling relative to similar products and services offered 
by third-party platform users.41 Platforms must also not 
use non-public data gleaned from third-party sellers on the 
platform to modify their own product offerings.42 The DMA 
also requires that gatekeeper platforms provide third-party 
businesses on their platform with access to the ranking and 
indexing data they use under “transparent, fair and non-
discriminatory conditions.”43  The American Innovation and 
Choice Online Act (AICOA) would impose analogous ex-ante 
prohibitions in the United States.44  

Proponents of prohibitions against digital platforms 
preferencing their own services argue that large platforms 
with durable market power are analogous to “common 
carrier” infrastructure utilized by businesses to reach 
customers.45 They assert that without mandated “neutrality” 
within the platform, the platforms are inevitably incentivized 
to entrench their market power and raise their profit 
margins through favoring their own offerings over those of 
competitors, thereby restricting output and thus harming 
consumers and competition.46  As summed up by U.S. 
Senator Elizabeth Warren (D-MA), “[y]ou can be the 
umpire, or you can be a player, but you can’t be both at 
the same time.”47 Weakening the visibility of third-party 
service providers on a platform relative to their competitors 
(including the platform itself) can lower the incentive of 
these sellers to enter the market in the first place, or to 
improve their products. Additional costs to compete that 
a platform imposes on a third-party service provider can 
also offset any cost reductions that seller provides, thereby 
reducing incentives for them to compete vigorously on 
price to attract and benefit consumers. This would also 
undermine market contestability and fairness for the third-
party sellers.

Conversely, self-preferencing is not a new or novel business 
practice and has historically been widely accepted as 
fostering rather than hindering competition in a range of 
digital and non-digital markets. Supermarkets have long 
provided home brand alternatives to competing products in 
their stores and even resorted to providing such products 
with favorable shelf space and using non-public sales data 
from their stores to modify or improve product offerings.48 
Like digital platforms, these supermarkets serve as both 
competitors and providers of the necessary infrastructure 
for manufacturers and distributors to reach end consumers. 
Though supermarkets technically and generally purchase 
and resell third-party products rather than providing the 
“service” of consumer access to third-party sellers as 
platforms do, this is merely a difference in form (contracting) 
rather than substance. The Cato Institute noted in 2022 
that “[p]rivate Label Manufacturers Association data for 
2020 [shows] that 18.1 percent of the dollar value of goods 
bought in supermarkets and 15.9 percent bought in drug 
stores were [supermarket home brand] goods.  This vastly 
exceeds the share of Amazon’s own product sales on its 
marketplace—despite the company’s conduct being heavily 
criticized for this practice.” 49 

Anticompetitive foreclosure effects are possible in individual 
cases of self-preferencing by a platform with monopoly 
power. However, the ability to improve and introduce their 
own products into the market based on data from the 
marketplace enables digital platforms and supermarkets 
alike to increase competition for the benefit of consumers 
by filling gaps in market demand and by forcing competing 
sellers to lower prices or improve their own products. 
And the ability to “preference” these products through 
favorable listing placement, which is analogous to favorable 
supermarket shelf space, can also benefit consumers and 
competition.



8

For instance, it can incentivize the platform or supermarket’s 
entry into the market as a competitor against incumbents. 
It can also increase sales volumes, which helps to lower 
overall shipping costs and thus facilitate price reductions 
for consumers.50  Third-party market incumbents who 
compete against the platform’s own offerings are thus 
also incentivized to regularly update or improve their own 
products to remain competitive against the platform and 
others. In such cases, consumers benefit and “market 
contestability” is only undermined to the degree that a 
vigorously competitive market is viewed as hard to contest 
by would-be entrants. 

Moreover, research finds that platforms are incentivized to 
preference their own products against competing third-party 
sellers on the platform where the expected margin from 
selling the home brand product outweighs the expected 
commissions they would gain from third-party sales, or 
when consumers are likely to leave the platform to obtain 
the third-party seller’s product directly from them once 
they discover it.51 This is because platforms that attempt 
to direct consumers to inferior product offerings or away 
from products that better suit their preferences risk 
harming their own business by undermining the platform’s 
value as a trusted and reliable marketplace. This would 
create an opportunity for competitor platforms to provide 
a better product or marketplace. These factors could 
explain why more than 60 percent of sales on Amazon’s 
U.S. marketplace are for products where Amazon does not 
compete with its own offering, with the platform competing 
with third-party sellers for only around 8 percent of sold 
products over the study period.52 And where consumers 
may genuinely prefer the platform’s offering, preventing 
them from promoting said offering to other customers can 
undermine rather than improve competition and the user 
experience. By diminishing the platform’s utility to users, this 
may also risk diverting users from the platform.

The resultant consumer fragmentation could also harm 
market contestability for third-party sellers who will 
inevitably have to expend more resources to reach the 
same number of customers as they could previously reach 
through one platform. Notably, the EU has long recognized 
that fragmented consumer markets in the digital economy 
act as a barrier to competition and innovation, and a key 
goal of the EU’s formation and creation of the single market 
was reducing or eliminating market fragmentation between 
member states.53

Default Services & “Choice Screens”
Defaults are a similar concept to self-preferencing. A digital 
platform, ecosystem or service (such as a mobile phone or 
web browser application) that provides an embedded service 
(such as a web browser or web browser’s search function) 
may come pre-loaded with a default version of that service. 
Users of the platform or ecosystem may be prevented from 
choosing an alternative provider’s embedded service (such 
as another web browser or search engine) or they may have 
to manually switch from the pre-loaded default. 

The DMA requires that gatekeeper computer and mobile 
operating systems provide users with a “choice screen” of 
options for default search engine,54  web browser, and virtual 
assistant, as well as for default software applications and 
app store.55 This effectively prevents providers of search 
engines, web browsers, or virtual assistants from contracting 
with gatekeeper platform owners to make their service the 
pre-loaded or exclusive default.  It also prevents gatekeeper 
platform owners, be they operating system owners or web 
browser owners, from making their own versions of the 
above services the default on their own ecosystem, thereby 
banning a form of self-preferencing. 

Although the user may theoretically be able to choose the 
provider or version of the default service, many will be 
deterred from switching due to the cognitive effort that the 
switching entails.57 This concept is known as a “switching 
cost” and can make markets harder to contest for the 
embedded service’s competitors.58
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Thus, the provider of the embedded default, be it the platform or a third-party that contracts with the platform for default 
status, has a competitive advantage against its rivals due to the placement of its product that is potentially independent of 
the product’s quality or popularity with users. In situations where the embedded service’s nature is impacted by network 
effects and scale, that is where its quality and efficiency depends on the number of users, this advantage may become 
“unassailable” over time as competitors are unable to even improve their own offerings of the service to remain competitive. 
This is especially true where the default status in a dominant ecosystem or platform becomes the primary means by which 
any provider of the embedded service can reach consumers.

The default search engine (embedded service) in a mobile or computer web browser or operating system (platform/
ecosystem) is the clearest example of the above. Search engine algorithms are refined to increase their accuracy and 
efficiency in presenting results that users are looking for based on data gleaned from the search and clickthrough patterns 
of the users.59 Thus, the greater the number of users and queries, the more representative data (of its target sample/
audience) the search engine can use to improve its algorithm, and thus its results. And since the default search engine’s 
competitors lack default placement status within the primary means by which search engines reach users, they may simply 
be unable to reach “minimum efficient scale” by accumulating a critical mass of users necessary to refine their algorithms 
to provide a viable competitor service. Thus, even partial foreclosure from the market (through granting default status to a 
competitor) can have significant anticompetitive effects. The default engine’s “unassailable advantage” can thus theoretically 
harm consumers and competition in the long run as it may be able to degrade (or not increase) its service’s quality over time 
without fear of losing a significant enough number of users to potential rivals to make it rethink its decisions. 

On the other hand, the practice of seeking default or even exclusive status can also be fully consistent with, and even a form 
of, market competition that benefits consumers. For instance, and with regard to utilities regulation, the eminent economist 
Harold Demsetz noted that even where a single firm controls the utility infrastructure for a particular area by the nature of 
that market (a “natural monopoly”), a competitive outcome can still emerge so long as “natural monopoly” status is achieved 
through a competitive process.60 An example would be where the opportunity to build, control, and levy usage fees from 
customers of that part of the grid is achieved through a competitive tender process based on cost efficiency and quality 
considerations. This represents a form of “competition for the market” rather than “in the market.”

Notably, default status of a service on a digital platform, 
even if it is held by a monopolist firm or where the platform 
itself is a monopolist, does not imply any “natural monopoly” 
since there is only partial foreclosure of the non-default 
competitors. This is because users are typically free to 
change defaults or to manually use another service.
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Regardless, the contracting process by which service 
providers obtain default status in a digital platform is a 
kind of competition “for the market.” Platform/ecosystem 
operators will decide which service to accord default status 
based on both monetary and/or in-kind incentives offered 
by the seeker of default status, and the quality of the 
would-be default service. This is because any monetary or 
in-kind incentive provided to grant default status must be 
weighed against any degradation of the user experience 
on the platform caused by implementing a lower quality 
service, as the default can deter users from utilizing the 
platform/ecosystem in favor of its competitors systems. 
For instance, if the default search engine on Mozilla 
Firefox were perceived to be lower quality, then at least 
some users might switch to competitor browsers that are 
perceived to provide a better and more efficient search 
experience, such as Chrome or Opera. Similarly, decisions 
on whether to purchase an Android or iOS mobile phone 
would be influenced at least partly by the quality of the 
pre-loaded web browser, as this affects the perception of 
the ecosystem/platform’s service quality as a whole. A low-
quality default virtual assistant would also weigh against 
users relying on the particular platform/ecosystem, and 
this effect is likely to be especially strong given that virtual 
assistants typically integrate or facilitate user interaction 
with the range of other applications that the platform 
provides. Similarly, a default app store will deter users 
from using the platform and from accessing applications 
through it if it is perceived as being less secure than a 
competitor platform’s app stores. It is thus unlikely that a 
web browser or mobile phone operating system’s operator 
would necessarily grant default or pre-loaded status to a 
company’s search engine, app store, or web browser simply 
because that company offered the biggest payment. 

Moreover, the payments in this context may also serve a 
pro-competitive function that benefits consumers. Platform/
ecosystem, web browser, operating system, and virtual 
assistant development require resources that are contingent 
on raising revenue through services that consumers access 
for free. Default or even exclusivity status payments serve 
as a revenue channel for funding product improvements. 
But they also present a viable alternative to in-ecosystem/
platform advertising. In-browser/OS advertising constitutes a 
potentially greater degradation of the user experience

than an embedded default since defaults are a feature 
that typically increases convenience and reduces time 
expenditure for users. And both options present an 
alternative to charging users for the use of a web browser 
or operating system as this would significantly lower the 
number of users of the platform/ecosystem,61  and thus 
the value of the platform/ecosystem to users since these 
technologies are characterized by network effects.62 Notably, 
the default contracts between search engines and web 
browsers provide a means by which browsers can gain 
a share of the advertising revenue raised by the search 
engine.63 Thus, by allowing a product whose user experience 
would typically be degraded by in-product advertising 
(web browser) to benefit from revenue raised by an in-
product service that raises revenue through advertising 
(promoted links in search engines) without the same level 
of degradation in the service/user experience, the default 
contracts can align competitive incentives between parties 
operating in two separate markets. This benefits consumers 
in both markets. Broad prohibitions on default or pre-
loaded status may thus be characterized as restricting a 
form of competition rather than prohibiting a restraint on 
competition.

Even where the default service is provided by the platform 
owner itself (rather than by a third-party company that 
contracts with it), this can have procompetitive effects by 
facilitating the aggregation of users (and thus accumulation 
of network effects) for products that are better integrated 
with the ecosystem/platform’s other services. This is a 
form of vertical integration that may, for instance, facilitate 
consistent and predictable security and privacy standards 
within the platform/ecosystem, and can also help facilitate 
data transfer between services in the ecosystem. This 
improves the ecosystem/platform experience and its value 
to consumers. By reducing the number of separately-owned 
entities that user data must pass through, it can also 
uphold data security and privacy whilst lowering the costs of 
securing the same.
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A limited number of options may decrease the time and 
cognitive effort burden placed on users to find and pick 
a default. However, it would also foreclose any other 
actual or potential competitors to those that make it to 
the choice screen. In other words, the choice screen 
necessarily undermines market contestability for some 
firms while increasing it for others. Conversely, an 
extensive or practically unlimited range of options may 
also hurt consumer welfare by not increasing the number 
of “meaningful” choices, that is, options that make a 
meaningful difference in catering to the user’s needs. 
Simultaneously, choice screens with extensive options would 
increase the time and effort involved in perusing options 
to pick a default. Research in other platform markets, such 
as cable TV networks that serve as platforms for programs 
and channels, has found that consumers seek and benefit 
from a smaller range of more meaningfully diverse choices 
than a superficially larger number of options that may not 
vary substantially in the particular utility they provide to 
consumers.65 Choice screens may also compromise network 
effects that enhance service quality by fragmenting users 
between various options for default, thereby degrading 
rather than increasing the utility and quality of the platform/
ecosystem. 

None of these outcomes are necessarily better for 
consumers or competition than allowing for the continuation 
of competition for default status, and in many cases, 
are likely to be worse. In the case of services impacted 
significantly by network effects, they also assume that 
competitors to the would-be default could realistically 
produce a comparable product but-for the default status of 
their competitor. This assumption is not always (indeed, it 
may seldom be) correct. The likelihood of it being true can 
only be inferred on a case-by-case basis.

Conversely, even though “choice screens” would reduce the 
cognitive effort (switching costs) for users to pick alternative 
services, this would only be the case where users would not 
have chosen the would-be default provider of that service 
anyway, or where they would not have perceived the default 
as equivalent to its competitors for their individual purposes. 
In all other cases, the choice screen would only serve to 
increase the number of clicks (and thus, cognitive effort) 
entailed in performing the same task. Research from Mozilla 
Firefox shows that when it comes to displaying choice 
screens for in-browser services, consumers consistently 
prefer familiar and streamlined experiences with minimal 
friction over the burden of making additional choices.64 This 
is attested by consumers routinely closing or ignoring pop-
ups that interrupt their intended workflow. This indicates that 
more choice screens of the kind mandated by the DMA are 
likely to degrade the user experience for most consumers. 
Thus, the decision to choose the default service over 
potential alternatives is not the result of bias against 
non-defaults, but rather a rational choice based on 
consumers valuing efficiency and functional equivalence. 

In cases where the choice screen is applied once for users 
to pick a default rather than appearing every time the 
user wants to use the embedded service, the increase in 
cognitive effort is likely to be insignificant as this is a 
one-time choice. However, the choice screen can still 
lead to anticompetitive outcomes since some potentially 
arbitrary process dictated by either the platform owner or a 
government agency (or both in collusion with one-another) 
will have to determine which of the competitors should be 
featured on the choice screen.
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Notably, search engine choice screens that EU competition 
authorities previously imposed on Android phones were 
found to be ineffective, with most consumers reverting 
back to Google even where they initially experimented with 
alternatives despite the increased complexity and choice 
burden.66 The web browser choice screen that the EU 
imposed on Microsoft was similarly ineffective and barely 
engaged with by users.67 A review of the impacts of previous 
choice screen mandates have found that they result in 
market share shifts of 2 percent or less.68 Though some 
increased user switching between search engines and 
browsers has been reported since the DMA took effect,69 
it is unclear, and unlikely based on previous experience, 
that this is due to the choice screen itself rather than 
a combination of the DMA’s many mandates. However, 
even assuming the DMA’s effectiveness in diverting users 
to different options, it is evident that fragmenting users 
between various products through a choice screen is likely 
to undermine beneficial network effects of any competitor 
that may otherwise have gained a critical mass of users 
by competing for default status. It is also evident that 
obviating default or exclusivity contracts through choice 
screen mandates results in one less revenue source for 
web browser and platform/ecosystem development. This 
could lead to reduced competition and innovation in those 
markets, including through degraded user experiences or 
increased costs to users to compensate for some of the 
revenue loss from inability to accept payments for offering 
default status.

Interoperability
Horizontal interoperability refers to “the ability of products 
and services at the same level [of the digital value chain] 
to work together,” while vertical interoperability “allows 
services that are at different levels of a digital value chain to 
work together.”70 The DMA contains ex-ante rules mandating 
both.71 By allowing for more seamless integration of 
inter-ecosystem and intra-ecosystem services through lower 
cost of entry and data transfers, the mandates are intended 
to foster competition for the benefit of consumers and third-
party businesses reliant on digital platforms.

In terms of vertical interoperability, DMA Art. 6(4) mandates 
that gatekeeper mobile phone platforms, including Google’s 
Android and Apple’s iOS, must allow for the “side-loading” 
of third-party applications and app stores. Art. 6(7) 
additionally stipulates that they must grant these third 
parties access to the operating system’s essential software 
and hardware features. Gatekeepers may take “necessary 
and proportionate” measures to prevent third-party apps 
or app stores from undermining the operating system’s 
hardware, or to enable users to protect security with relation 
to third-party apps and app stores. However, they must 
provide justification for doing so or risk penalties. These 
mandates are motivated by concern that dominant operating 
system operators, including Apple and Google, may restrict 
access to their ecosystem for third-party apps and app 
stores for anticompetitive reasons rather than to address 
legitimate security, privacy, or technical concerns.72 This 
would undermine market contestability for those firms while 
favoring the platform operator’s own proprietary apps and 
app stores. More third-party entry and competition between 
app stores and among apps within app stores also benefits 
consumers by providing more choices and intensifying 
competitive pressure to lower costs or increase the quality 
of the apps or app stores. Simultaneously, third-party app 
stores and apps benefit from lower access barriers to the 
platform’s user base and network effects,73 which would 
further assist many in developing better products. 
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Conversely, it is unclear that these mandates necessarily 
provide net competitive benefits. They are inspired 
by “common carrier” neutrality rules in sectors like 
telecommunications, whereby dominant platforms are 
treated like a public utility or essential facility for third 
parties to do business or enter certain markets. It is unclear 
that such regulatory treatment of mobile phone operating 
systems is justified given the intense inter-platform/
ecosystem competition between Android and iOS, with 
each product differentiating itself through offering users 
differing levels of interoperability for app stores and apps. 
Mandating similar interoperability levels for these players, or 
imposing such conditions on some competitors over others, 
reduces inter-platform competition and innovation by limiting 
product differentiation. Android and iOS compete through 
intra-platform service curation, which leads to different 
user experiences. The United States District Court for the 
Northern District of California recognized this in its 2021 
Epic Games v. Apple ruling,74 whereby it considered the 
restrictions and conditions that Apple places on third-party 
apps in its app store and declined to hold Apple liable for 
monopolization, as it does not possess a monopoly in the 
relevant market.

Even where the relevant gatekeeper platform is a 
monopolist, such vertical interoperability mandates 
bring about pro- and anticompetitive effects that must 
be weighed against each other on a case-by-case basis 
to infer net competitive effects. Digital systems are more 
complicated and face more dynamic competition than the 
telecommunications industry. Under the DMA, platforms 
must design processes and interfaces that provide 
equivalent access conditions to their own and various 
third-party apps and app stores while attempting to uphold 
the technical, privacy, and security standards that users 
expect from them. The interoperability mandate raises 
technical complexity and brings about costs entailed in 
investigations, audits, and compliance reports that may 
be passed on to end users and the apps or app stores 
themselves. Platforms must also design interoperability 
interfaces and access application processes for third-party 
apps and app stores under uncertainty that even a well-
intentioned or well-designed system or interface will not 
attract prosecution or penalties from enforcers, or lawsuits 
from unsatisfied third parties themselves.

Regulatory oversight from enforcement agencies also 
carries public costs and the DMA’s ex-ante nature means 
that firms remain at risk of retrospective penalties and 
prosecution even while they develop processes under 
cooperative oversight. Digital platform markets and 
services are rapidly evolving markets characterized by 
rapid technological changes and innovation in AI and other 
emerging tools leading to new applications and previously 
unforeseen improvements to existing functionalities in 
digital ecosystems. It is thus likely that interoperability 
interfaces will also need to be continuously updated under 
regular oversight. This will further raise costs for enforcers 
and platforms alike. 

The DMA permits “necessary and proportionate” measures 
that may restrict interoperability in order to address 
technical, security, or privacy concerns, or concerns about 
the platform service’s integrity. However, parties bear 
the burden of justifying such measures without clarity 
about what would constitute sufficient justification. This 
will likely deter platforms from prioritizing security and 
privacy features that may benefit or even be demanded by 
consumers due to potential litigation and compliance costs 
even if these eventually may be deemed sufficient to meet 
DMA standards. The narrow exceptions to interoperability 
limits provided by the DMA also do not permit standards or 
restrictions on third-party apps or app stores that merely 
foster a curated or more frictionless ecosystem for users 
that allows for the same functionalities to be achieved 
through fewer clicks or a shorter timeframe in perusing apps 
or app store menus. 
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The combination of mandated vertical interoperability, anti-default, and anti-self-preferencing rules under the DMA would 
further increase these costs to consumers while reducing the ability of platforms to provide differentiated products. 

Mandated interoperability also supplants potential voluntary interoperability arrangements between third-party apps/app 
stores and platform operators, thereby deterring third parties from competing with each other to offer better security or 
privacy protections, or a simply more seamless and user-friendly experience. This is because third parties would no longer 
need to expend as many resources on such features in order to secure operating system/app store access. It is thus clear 
that the vertical interoperability mandate would provide procompetitive benefits to some consumers and third parties, while 
harming others. It is thus inappropriate for ex-ante competition rules and ought to be imposed on a case-by-case basis since 
the alternative entails governments and regulators inadvertently “picking winners” rather than winners being chosen through 
economic competition on the merits.

Mandated horizontal interoperability comes with similarly ambiguous net competitive effects and benefits for consumers, 
including similar technical challenges and challenges in maintaining security and privacy standards whilst designing, 
maintaining, and monitoring the interoperability interfaces and access processes. Art. 7 of the DMA mandates horizontal 
interoperability for gatekeeper platforms that provide “number-independent interpersonal communications services (NI-ICS).” 
In other words, interoperability is mandated between a gatekeeper’s proprietary messenger applications and those of other 
gatekeepers or third parties.

In theory, mandates on allowing users to more seamlessly communicate between platforms can boost competition by 
undermining the ability of dominant platforms to “lock in” users or increase their switching costs. It can thus foster innovation 
and competition by allowing for interactions between services on different platforms and the outputs of those services that 
otherwise may not occur without voluntary agreements or contracts between different platforms or ecosystems. It can also 
theoretically allow for the benefits of collective network effects between multiple platforms by reducing the degree to which 
the network effects and scale economies of any particular platform can deter entry from smaller competitors.

Conversely, horizontal interoperability deters product differentiation between platforms and services as firms that compete 
on this margin won’t be rewarded for “bidding away” users from other platforms/services. It can similarly deter a platform 
or service from investing in internal innovation as they can “free-ride” to a greater extent off their competitors without 
necessarily losing their own users. By reducing the need to hold multiple accounts on multiple platforms or services, it can 
also reduce rather than create incentives for users to “multi-home.” Instead of challenging market power, it may also allow 
dominant services to assert and entrench this power across multiple platforms. This can ultimately deter entry from newer, 
smaller competitor service providers.

Smaller messenger service providers may also be unable to grow and form a stronger competitive threat to larger platforms 
since the reduced incentive for users to “multi-home” would prevent them from building a large enough dedicated user base 
to benefit from network effects. Simultaneously, the larger competitor or gatekeeper’s existing network effects advantage 
and the advantage that this provides to improving functionality for users would only become less assailable, even where the 
smaller competitor has a better product or is more innovative or efficient in other ways.
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Moreover, since data security and privacy, through varying levels of encryption and by other means, is one of the major 
metrics of competition between different messenger services that seek to attract users, mandated interoperability 
between the services and the associated implementation challenges are likely to degrade competition and security/privacy 
improvement within individual messenger applications. This perverse outcome could result from both the reduced ability 
for a messenger application to attract and build an exclusive user base (which lowers incentives to innovate or improve the 
product) or from the technical challenges and uncertainty around building in-app interoperability features that are sufficient 
for authorities and enforcers to certify DMA compliance. This is consistent with economic literature finding that “all else 
equal, much greater competition exists among platforms to attract the single-homing users than those on the multi-homing 
side.”75 Thus, horizontal interoperability provides a short-term boost in competition through lowering entry barriers for 
services between platforms, but also reduces competitive pressure between service providers and platforms in the long term. 
Such mandates should thus be implemented carefully on a case-by-case basis after analyzing market power and competitive 
conditions in one or more markets.

FRAND (Fair, Reasonable and 
Non-Discriminatory) or Free Access
FRAND mandates, whereby gatekeepers must provide 
third parties or even competitors with access to products, 
functionality, or features of their platform for free or at a 
low price, also carry ambiguous competition implications to 
interoperability. Article 6(11) of the DMA requires gatekeeper 
search engines to provide their rivals with access to search 
ranking, query, click, and view data on FRAND terms. Article 
6(12) requires app stores, online search engines, and social 
media sites operated by gatekeepers to provide business 
users with access on FRAND terms. Elsewhere, the DMA 
requires that gatekeepers provide users and/or rivals with 
free access to various tools, resources, data, and interfaces 
for facilitating analytics, interoperability, and data portability. 
76 These rules prevent gatekeepers from passing on all or 
even some of the costs of providing those tools, resources, 
and data to the firms that request them or benefit from 
them. DMA Recital 62 stipulates that price or other general 
conditions of access will be deemed unfair if they cause an 
“imbalance of rights and obligations” for business users, or 
if they give the gatekeeper a “disproportionate advantage.” 
Recital 62 also provides some benchmarks as guidance 
for what kinds of conditions would meet the obligations. 
However, the precise content of the obligations will vary and 
depend on the circumstances of each case, gatekeeper, and 
service.
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FRAND and free access mandates are designed to facilitate 
competition and innovation by allowing competitors in 
various markets to access tools or resources that are 
necessary or important for improving their products for 
the benefit of consumers.77 They can constrain the market 
power of entities that are capable of restricting access 
to these resources at the expense of consumers and 
competition. Thus, the firm that is capable of restricting 
input or resource access for rivals or firms in other markets 
may be incentivized to compete more vigorously through 
innovation or efficiency as it cannot shore up its profit 
margins by raising costs to rivals or firms in downstream 
markets. 

FRAND obligations are most commonly known from the 
voluntary public commitments and contracts between 
holders of standard-essential patents (SEPs) and the 
standards-setting organizations (SSOs) for those standards, 
to which standards users/SEP licensees are a third party 
beneficiary.78 Where technological standards, which are 
consensus protocols, are administered by SSOs, the SSO’s 
participants may incorporate patented technologies.79  
Standards can maintain product performance and quality, 
codify knowledge, assure interoperability and compatibility, 
articulate a vision for the relevant industry, and maintain 
environmental, sustainability, health, and safety standards.80 
Once a standard for technologies, such as 5G 
telecommunications infrastructure, is finalized, practicing 
or implementing the standard (and therefore achieving 
licensing agreements with the holders SEP holders) 
becomes a condition for entering any market defined by the 
standard. This can place SEP holders in a dominant position 
in that market since the standard cannot be implemented 
without infringing the SEP.81 Where this is the case, the SEP 
holder can abuse their dominant position and unduly raise 
costs (typically, licensing fees) or restrict access for firms 
attempting to practice the standard.82

To address this possibility, SSOs typically require those 
volunteering to contribute patents to a standards process 
to (1) declare that their contribution contains patents and 
identify the same; and (2) to commit to licensing these 
SEPs to any other firms on FRAND terms as a condition 
of incorporating their patent into the standard as an SEP. 
Thus, the voluntary FRAND commitment SEP holders make 
ensures FRAND compensation across a higher volume of 
licensees (any party implementing the standard) while also 
guaranteeing that any party that needs to use the standard 
can get the FRAND licenses they need in order to do so. 
Businesses that want to practice the standard must still 
negotiate SEP licenses with the SEP holder; however, the 
SEP holder’s FRAND commitment limits the terms of that 
license and also constrains exclusionary practices typically 
available to non-SEP patent holders (namely, the ability 
to seek or attain prohibitive orders),83 thus facilitating 
standards users’/licensees’ ability to use the SEP and 
associated resources on competitive terms.84 

Unlike contractual FRAND commitments, ex-ante FRAND 
mandates are characterized by different competitive 
dynamics and imbalances in bargaining power. Like patents, 
the tools, resources, and user interaction data to which the 
DMA mandates FRAND access to are either not costless 
for the gatekeeper to generate, or require substantial 
investment and resources to generate. For instance, it 
costs Google relatively little every time a user utilizes its 
free search tool. However, the search tool/algorithm that 
gives rise to the index, query, and point-and-click data 
requires substantial investment, resources, and continuous 
refinement and maintenance. Mandating the provision of 
competitors with free access (or access at suppressed 
cost) to the resources generated by the tool for refining their 
own products can thus deter innovation by deterring them 
from investing in the development and refinement of their 
own tools, and by deterring Google from developing similar 
resources in the future.85 
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Unlike SEPs that may be part of a technological standard 
necessary to enter a certain product market, it is unclear 
that the tools and resources that the DMA requires 
gatekeepers to share with rivals are necessarily “essential” 
for doing business and remaining competitive. Additionally, 
the tools and resources to which DMA requires open access 
are generally not subject to public commitments made 
by owners of core platform services to provide access to 
them on FRAND terms. In fact, the representations they do 
make tend to signal that only businesses that meet certain 
security, privacy, or other standards may interoperate 
with a given functionality. In many cases, they can be 
substituted with in-house resources/tools or those obtained 
on commercial terms from other providers. This is why U.S. 
antitrust courts impose a high bar in granting plaintiffs or 
a firm’s rivals free, FRAND, or even mandated access on 
commercial terms to a competitor or other firm’s proprietary 
resources.86

Notably, such determinations about genuine market power 
due to a gatekeeper’s possession of an alleged “essential 
facility” are not required or possible under the DMA. Instead, 
the DMA requires neither a finding of market power before 
a company is designated as a gatekeeper, nor even the 
definition of a relevant product or geographic market within 
which the gatekeeper may hold market power, let alone a 
finding that a failure to grant rivals access to the resource on 
FRAND terms entrenches or abuses alleged market power.

Unlike mandates for free access, FRAND access mandates 
ostensibly allow gatekeepers to charge reasonable fees for 
access to resources for those who stand to benefit. However, 
in practice, such mandates impact private, commercial 
negotiations that may otherwise take place by shifting the 
balance of power in favor of those seeking access. For 
instance, FRAND mandates provide those seeking access 
with grounds to take legal action against the owner of 
the resource if they are unsatisfied with the rate offered 
to them. Thus, a platform that charges different rates to 
those seeking access to its resources based on genuine 
differences in the cost of providing that resource to different 
purchasers may still face lawsuits for “discriminatory” 
prices even if courts later determine that the price isn’t 
discriminatory, with the lawsuit serving as leverage to 
pressure the platform to lower its price.

Since litigation is expensive and time-consuming, with 
courts being left with the difficult task of determining a 
“reasonable” rate, such lawsuits entail substantial costs 
and uncertainty for those who own the resource even if 
they are ultimately defeated and the rate offered by the 
gatekeeper is deemed to be fair and reasonable. Thus, the 
FRAND obligation still acts as a disincentive for innovation 
and investment in resource development by the gatekeeper 
as it increases the uncertainty that it can recoup its upfront 
investment costs.

The innovation disincentives of FRAND obligations have 
precedent. In 1995, the U.S. government’s National 
Institutes of Health (NIH) rescinded a 1989 mandate that 
companies making and/or selling drugs developed with its 
research charge a “reasonable” price for them.  They did 
this after finding that the reasonable price clause had led to 
a decline in “potentially beneficial scientific collaborations” 
between government scientists and private sector partners 
“without providing an offsetting benefit to the public.” 
Instead of benefiting the public through lower drug prices as 
it was intended to do, the reasonable pricing clause (which 
is analogous to a FRAND mandate) reduced benefits to the 
public by deterring partnerships that could have brought 
more drugs to market. Such public-private partnerships 
involving the NIH increased significantly after the reasonable 
pricing clause was abolished, leading to more drugs coming 
to market, and thus more competition and diffusion of 
medical innovations than when the NIH’s FRAND mandate 
was in effect.88  

Examples of failed FRAND policies illustrate the importance 
of imposing FRAND or free access mandates on a case-by-
case basis rather than through blanket rules that arbitrarily 
single out firms that may not even possess market power, 
or that may not be abusing their market power over the 
resource even if they are in a position where they could.
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Price Parity or “Most Favored Nation” (MFN) Clauses
DMA Art. 5(3) prohibits gatekeepers from imposing price parity or MFN clauses upon sellers competing on their platform. 
Gatekeepers are banned from requiring that sellers do not offer more favorable prices or other conditions for their goods and 
services on other platforms, or through direct-to-consumer channels. The prohibitions aim to foster inter-platform and inter-
seller competition by allowing different platforms and the sellers themselves to compete to offer consumers the lowest prices 
and best purchase conditions for the same goods and services. In so doing, the MFN clause prohibition intends to prevent 
gatekeepers from using their market position and user base as leverage to deny competitor platforms an opportunity to 
contest platform markets. It also limits the gatekeepers’ ability to extract commissions from sellers, thereby benefiting sellers 
by placing downward pressure on such commissions.

Conversely, however, MFN clauses enhance the platform’s value to consumers (and thus, indirectly, to sellers) by lowering 
the time and resources that consumers face in finding the best deals for the same product, and by facilitating consumers’ 
ability to make reliable and instant comparisons between competing products on one platform.89 By aggregating users on 
the platform, they can lower user fragmentation, which also lowers the costs that sellers face in targeting as many potential 
customers as possible in one place. Such aggregation of user and order volumes for the same product on one platform can 
also benefit consumers by lowering shipping costs through economies of scale. Net anticompetitive effects, such as through 
a restriction of competition on price or other conditions between platforms, are still possible where platforms with market 
power impose broad MFN clauses that preclude better conditions and prices from being offered for the same products on 
other platforms. However, this will not necessarily hold true in every case. This is why the European Commission (EC) has 
traditionally emphasized a rule of reason assessment of net competitive effects in cases concerning MFN clauses.90 

Narrower MFN clauses, such as those prohibiting sellers from offering better prices or other conditions through direct-to-
consumer channels, are more likely to be justified by the platform’s desire to prevent freeriding. This occurs where a seller 
takes advantage of the platform and its features to reach customers, only to steer them to its own website or proprietary 
channels through various incentives, thus denying the platform the ability to levy commissions. These clauses are necessary 
to prevent sellers from avoiding payment of commissions to platforms entirely, rather than simply and theoretically 
encouraging different platforms to compete for sellers by lowering their commissions. Freeriding reduces competition 
and innovation by reducing the platform’s incentive and ability to invest in platform features, such as security and user 
experience, which benefit consumers and sellers alike. Narrow MFN clauses can also encourage sellers to put downward 
pressure on their own prices since they can no longer steer consumers to their direct channels by raising their prices on 
the platform. The ambiguous and potentially procompetitive implications of clauses that preclude or restrict sellers on the 
platform from offering lower prices or other conditions in their direct-to-consumer channels are also acknowledged in the EC’s 
most recent guidelines on vertical restraints.91

Given the potentially (and generally) procompetitive effects and consumer welfare improvements that flow from these 
practices, blanket ex-ante prohibitions on such conduct are unwarranted. Instances of these practices on digital platforms 
should thus be judged on a case-by-case basis that provides opportunity for economic data and evidence to inform inferences 
of net competitive effects. Enforcement officials and agencies who face constraints due to their limited resources and time 
should prioritize bringing cases and pursuing instances of these types of conduct only where there is substantial prima facie 
evidence of anticompetitive harm.
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Section III: 
Evidence of the 
DMA’s Impact

This section will canvass the DMA’s impact in relation to 
its goals of promoting market contestability and fairness, 
providing certainty and predictability, reducing costs, and 
promoting innovation and technological diffusion. The 
experience of the DMA provides insight into the potential 
impact of similar ex-ante rule proposals with regard to 
competition in digital markets proposed in the U.S. and 
other jurisdictions.

Fairness & Market Contestability
“Fairness” is an amorphous term that is difficult to delineate 
and define, and that therefore lends itself to subjective, 
emotive, and sometimes contradictory interpretations.92 
This is why many law and economics scholars argue that 
it is unadministrable and unsuitable as a standalone legal 
standard,93 noting that attempts to use and understand 
the term in economics have proven to be “muddled, at 
best.”94 “Fariness” is a particularly, and ironically, “unfair” 
standard to incorporate into an ex-ante rule as the concept’s 
subjective nature makes it difficult for actors to know ahead 
of time whether their conduct is a violation, thus creating 
substantial uncertainty and opportunities for enforcers and 
other stakeholders to arbitrarily prosecute the rule. And 
since “fairness” is “an unmeasurable goal,” it “will tend 
to be irresistibly attractive to enforcement agencies, as it 
can mean anything they want it to.”95 Indeed, “the revival 
of fairness considerations in competition law functions 
primarily to offer policymakers greater latitude to intervene” 
by “relieving [them] of the burden of economic analysis and 
allowing them to pursue political ends.”96 Even proponents 
of “fairness” as a general guiding principle for competition 
policy acknowledge that “it is not an instrument that 
competition enforcers can use off the shelf to go about their 
work in detail,” arguing that in each case, enforcers “must 
dig for evidence; conduct rigorous economic analysis; and 
check findings against the law and the guidance provided by 
[courts].”97 Market competition can be ruthless, with firms

often losing market share or even going out of business or 
exiting markets due to challenges from new competitors with 
new products, more efficient processes, greater economies 
of scale, better technology, or any number of other factors. 
This is why the U.S. Supreme Court has long interpreted 
the antitrust statutes as protecting competition and not 
competitors from competition.98  

The DMA provides some guidance on and examples 
of how it defines market contestability and fairness. 
However, this guidance does not override the specific 
obligations that it otherwise outlines and imposes ex-
ante. Notably, “because the DMA does not index the 
obligations based on the specific goal they purportedly 
advance, it also does not clarify which obligations are 
intended to safeguard contestability and/or promote 
fairness.”99 The DMA’s concept of “fairness” pertains to 
addressing imbalances between business users’ rights 
and obligations on gatekeeper platforms to prevent 
gatekeepers from appropriating benefits created by these 
market participants.100 Market contestability pertains to 
helping business users “effectively overcome barriers to 
entry and expansion” in order to “challenge the gatekeeper 
on the merits of their products and services.”101 The DMA’s 
mandates thus aim to lower and equalize barriers of 
entry for competitors that rely on gatekeeper platforms to 
reach consumers. Such businesses include, for instance, 
application developers who use or seek access to Apple’s 
iPhone or its app store, service providers that rely on Google 
search for potential consumers to find them, or sellers on 
Amazon’s digital marketplace.
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Inter-platform Competition
At least equally important to intra-platform competition 
is the DMA’s potential and existing impact on inter-
platform competition, including upon potential and current 
competitors to the “gatekeepers.” Tech markets are highly 
unpredictable. Dominant businesses and platforms with 
seemingly durable market share won’t necessarily be in 
that position tomorrow. This is due to entry from future 
competitors with better products and technology, or simply 
due to shifting consumer preferences and societal change. 
This phenomenon has been documented in digital platform 
and media markets even relatively recently, and persists 
despite the advantages that incumbent platforms have 
due to their existing user base, scale economies, data 
advantages, and network effects.102

Most recently, in the U.S. case of Google Search, U.S. 
District Judge Amit Mehta acknowledged that in the months 
between his August 2024 holding finding Google liable for 
monopolization and his September 2025 remedies decision, 
generative AI tools such as ChatGPT had developed and 
presented themselves as potential “game changers” 
capable of disrupting search engine markets.103 Although 
Google remained the dominant firm in the relevant product 
markets and no competitor had displaced its market share 
yet at the time of the decision, Judge Mehta noted that the 
changes in market conditions had necessarily influenced his 
tailoring of appropriate remedies. Even prior to the remedies 
decision, ChatGPT’s search tool, which it launched in late 
2024, was making exponential gains in search engine 
market share as of February 2025 without the imposition 
of any antitrust remedy or penalty to reduce Google’s 
monopoly.104 And prior to this, ChatGPT’s entry into the 
generative AI market had spurred Google to rapidly launch 
its own Gemini AI tools despite ChatGPT lacking Google’s 
incumbent platform advantages.105

These dynamics and market realities indicate that the 
imposition of ex-ante antitrust rules upon digital platforms 
that may currently be dominant, such as under the DMA, 
can inhibit rather than enhance market contestability 
and fairness by artificially advantaging current and future 
competitors that are not subject to similar requirements. 

Rather than challenging dominant platforms through 
superior products, innovation, or responsiveness to changing 
consumer preferences, such competitors could gain market 
share while maintaining or even degrading their existing 
products. These competitors would also be disincentivized 
from procompetitive growth and innovation beyond a certain 
point, as success could eventually result in “gatekeeper” 
designation and exposure to onerous compliance 
requirements, litigation risk, and mandated resource and 
technology sharing.

A digital platform’s dominant market position will also be 
less vulnerable to challenge if mandates and restrictions 
reduce the degree to which platforms can differentiate user 
experiences on dimensions such as security or privacy.106  
This would reduce competition between platforms and 
service ecosystems by undermining market contestability 
and fairness, since product differentiation is a key 
mechanism through which entrants challenge incumbents. If 
the unique features that make a platform attractive to users 
are degraded, the platform’s value to sellers and service 
providers will also decline, reducing rather than enhancing 
contestability even at the intra-platform level.

Market Contestability Without Market 
Definition?
There is also a contradiction between the DMA’s stated goal 
of promoting “market contestability” and its classification 
of gatekeepers for certain “core platform services”107  
without any requirement to demonstrate market power, 
anticompetitive effects or to even define a relevant market 
for a specific service. Although some commentators claim 
that digital markets for some of the core platform services 
do also demonstrate high degrees of concentration, they 
acknowledge that the same does not hold true for others.108 
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Market concentration also does not equate to market power 
and the latter can only be inferred through evidence that 
the platform with a dominant market share in the inter-
platform market can raise quality-adjusted prices or exclude 
businesses from competing without ceding market share to 
current or new competitors. 

Antitrust scholars note that even though market definition 
is usually a critical evidentiary element in antitrust litigation 
for conduct that is not per se illegal, it is not an end in itself. 
Rather, it is a tool for aiding the assessment of market 
power and a practice’s potential anticompetitive effects.109  
The U.S. Supreme Court has thus recognized that direct 
evidence of anticompetitive effects, such as a reduction 
in output (supply, product quality, innovation, and related 
factors) relative to price, can obviate a formal requirement 
for defining a market and establishing market power within 
it to show anticompetitive effects.110 Economists have also 
proposed alternative tools to market definition analysis for 
assessing anticompetitive effects,111 including econometric 
studies.112  

However, it is noted that ex-ante rules such as the DMA 
do not require a finding or assessment of anticompetitive 
effects at all and instead proscribe business practices 
with ambiguous or mixed implications for competition, 
consumer welfare, and market contestability alike as 
illegal. In any case, it is further noted that direct evidence 
of anticompetitive effects is usually consistent with the 
exercise of market power and that alternative tools to market 
definition analysis are typically a proxy for abuse of market 
power rather than an attempt to render a finding of market 
definition and market power as irrelevant to ascertaining 
anticompetitive effects.113 For instance, in the 2003 case 
of United States v. Visa U.S.A., Inc.,114 Visa U.S.A. and 
MasterCard were found liable for illegal anticompetitive 
conduct after evidence that they had successfully stopped 
“their largest competitor from successfully soliciting any 
bank as a customer for its network services and brand” was 
used to demonstrate that they held market power in the 
network services market.
 
Other commentators have argued that requiring a “formal 
market definition … results in a binary judgment of whether 
firms fall inside or outside of the market,” positing that “[s]

such a rigid approach would fail to recognize the nuanced 
and interconnected nature of digital products and 
services and underemphasize the importance of dynamic 
competition.”115  However, the argument that formal market 
definitions could fail to account for dynamic competition 
in digital markets, which are often multi-sided, applies 
even more strongly against rigid and potentially subjective 
classifications of “gatekeepers” for specific “core platform 
services.” Such services are subject to technological and 
product design shifts, including in response to consumer 
tastes and future or potential nascent competitors. 
 
For instance, the recent U.S. federal court ruling in the 
FTC’s monopolization lawsuit based on Meta’s acquisition 
of Instagram found that although the narrow product market 
for “personal social networking” services alleged by the 
FTC may have held true when Meta acquired Instagram in 
2012 and WhatsApp in 2014, it no longer makes sense 
as social networking has become integrated with other 
services.116 This has changed the nature of the “core 
platform service” itself. A “preponderance of controlled 
and natural experiments” showed that modern users of 
Facebook frequently switch between it and YouTube, TikTok, 
Snapchat, and other services that fall outside “personal 
social networking” in order to access social networking, 
messaging, and video streaming on multiple platforms.117  
Given the integration of these services on each platform, the 
DMA’s attempt to designate gatekeeper firms for individual 
classes of “core platform services” does not prevent the 
regulatory burdens imposed on an integrated platform from 
affecting integrated services that fall outside the alleged 
core service. It could thus deter long-term innovation in 
developing and integrating new features into the “core 
platform service.” Evidence of consumer multi-homing 
on different platforms that provide multiple, integrated 
services without significant switching costs and without 
any DMA-style mandates, further calls into question the 
designation of specific platforms as “gatekeepers” for 
individual “core services” rather than assessing dynamic 
competition within a market based on real-world consumer 
behavior. Dynamic competition that can rapidly change the 
nature of a “core platform service” may render gatekeeper 
classifications obsolete even where the strongest case for 
such classification exists at a given time.
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Such dynamic competition led Taiwan’s Federal Trade 
Commission to conclude that “as the digital economy 
features frequent innovation, short life cycles, and 
noticeable dynamic competition, the best enforcement 
principle at this stage is ‘issue driven,’” with an eye toward 
ex-post efforts [as opposed to ex-ante rules] to “[resolve] 
problems based on each case.”118

Regardless of the merits of requiring defined markets and 
findings of market power and anticompetitive effects, EU 
representatives have insisted that this is not necessary for 
the DMA. They argue that the DMA falls outside competition 
law, which focuses on market power problems, and is 
instead intended to regulate platforms to promote market 
contestability and fairness in cases that competition law 
does not address.119 This ignores the fact that market 
contestability and fairness are also objectives of European 
competition law.120 There is also no indication that the 
DMA’s emphasis on market contestability and fairness 
differs from that reflected in the scope and substance of EU 
competition law.121 

The DMA’s stated rationale for classifying firms as 
gatekeepers and imposing ex-ante rules upon them is the 
purported abuse of the alleged market power of these firms. 
This is demonstrated by the market power language outlined 
in the qualitative factors that the EC will consider when 
determining whether a firm that does not meet its strict 
turnover thresholds is still a gatekeeper, involving terms 

such as “network effects,” “data driven advantages,” and 
“user lock-in.”122 

“Network effects” and “data driven advantages” are platform 
features that benefit both consumers and businesses on the 
platform. They only lead to anticompetitive outcomes where 
a firm obtains market power through these advantages and 
then engages in subsequent anticompetitive, exclusionary 
conduct in a particular market. “User lock-in” can equally 
be evidence of an anticompetitive barrier or barrier to entry 
as it can demonstrate that a platform has achieved the 
procompetitive outcome of generating substantial value 
for the consumers and businesses it serves. Which of the 
two possibilities is more true can only be ascertained by 
determining whether the entity in question has market 
power and then ascertaining any anticompetitive effects 
attached to its conduct.

Similarly, in describing gatekeepers, the DMA views them 
as “important gateway[s]” [for other firms to enter markets 
and reach consumers], characterizing them as possessing 
an “entrenched and durable position” and “considerable 
economic power.”123 The concept of platforms as a 
“gateway” alludes to the ability to apply anticompetitive 
foreclosure effects by limiting the ability of firms to reach or 
compete in markets. “[C]onsiderable economic power” and 
“entrenched and durable position” are references to market 
power that are entirely subjective without understanding 
(and therefore defining) one or more markets in which 
specific firms operate. However, these factors are only 
considered in defining firms as gatekeepers where the 
prospective gatekeeper does not meet the strict quantitative 
(turnover) thresholds that the DMA uses, meaning that firms 
classified as gatekeepers at the time of this writing have not 
received that designation due to findings of market power.

Moreover, using these factors to classify a firm as a 
gatekeeper gives competition enforcers strong arbitrary 
discretion to deem politically disfavored firms as 
gatekeepers unless their judgments are to be supported 
by a definition and analysis of a relevant product and/or 
geographic market and the competitive conditions therein.124
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This is why competition law in the United States, the EU, and elsewhere typically defines markets by identifying potential and 
current product substitutes, ascertaining market shares, and considering any other factors and economic indicia relevant to 
determining whether the firms in question have the power to dictate price over output or foreclose markets.125

Furthermore, the claim that formal market definitions may not account for complex, multisided or “interconnected” markets 
is demonstrably false per the experience of U.S. antitrust law. When it comes to such markets, U.S. antitrust courts take 
one of two approaches. The single, integrated market approach is used for multisided platforms that facilitate transactions 
between buyers and sellers of goods or services.126 Here, the relevant service/product provided by the platform is deemed 
to be transactions themselves, rather than a separate storefront service for sellers and marketplace service for buyers. This 
makes pragmatic sense because of the high degree of cross-group network effects between both sides of the transaction 
market, whereby any price structure changes or business conduct (such as conditions or vertical restraints) imposed on 
one side of the transaction necessarily impact output (price/quality) on the other side.127 It also makes sense because it is 
consistent with the principle of consumer substitution, which is the primary means by which product markets are defined. 
For instance, on an app store platform where app developers provide apps to users, the service provided to developers 
cannot be substituted for the service provided to users. However, the service of facilitating developer-user transactions can 
be substituted with the same service in another app store or app distribution platform.128 Conversely, for non-transaction 
multi-side platforms, such as newspapers that provide space for advertisers while providing news for consumers, U.S. courts 
have defined two separate albeit interdependent product markets.129 This also makes pragmatic sense because there is no 
single product (such as a transaction) that the platform is facilitating between both sides of the market. There is thus also 
no single two-sided net price or pricing structure that can be ascertained or optimized by the platform owner, which makes 
it difficult to weigh pro- and anticompetitive effects equally between the two sides of the market since conduct affecting one 
user group won’t necessarily have significant effect on the other.130 It is also noted that transaction platforms are generally 
paid based on the value of completed transactions between the two user groups, whereas non-transaction multisided 
platforms are paid or receive value from user groups for separate services even if the platform facilitates some interaction 
between the user groups.131 And though some economists have cautioned against treating two-sided markets differently 
to one-sided ones on the basis of categorizing them as such,132  economic literature confirms that multisided markets tend 
to adopt different pricing structures than one-sided markets due to cross-side network effects.133 It is noted that current 
European competition law explicitly considers competition in separate markets for even transactional multisided platforms. 
For instance, in a 2007 matter involving credit card networks, the EC ruled that “[u]nder the second condition of Article 81(3) 
of the Treaty, consumers [referring to both merchants as well as cardholders/purchasers] must get a fair share of the benefits 
which result from [the alleged anticompetitve conduct.]”134 Thus, harm to consumers on one side of the market cannot be 
offset by benefits to the other. Importantly, regardless of whether the antitrust case involves multisided transactional or non-
transaction platforms, and regardless of whether the relevant market is defined as an integrated one or separate markets 
for each side, the role of cross-platform network effects, or “feedback” from one market that impacts the other, can be 
accounted for in assessing pro-competitive or anti-competitive effects within the relevant market.135

Conversely, rigid and subjective classifications of firms as gatekeepers without requiring market definition or market power 
assessments do not allow for the assessment of these effects. And even though U.S. antitrust courts are generally skeptical 
of “out-of-market” efficiencies, which can prevent a full assessment of competitive dynamics in two-sided markets, these 
efficiencies and the impact that constraints on conduct in one market have on other markets is still taken into account in the 
remedies stage to minimize inadvertent negative effects.136 By contrast, the DMA and other ex-ante regulatory proposals for 
digital markets either completely exclude or limit efficiency justifications, be they in-market or out-of-market.
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The DMA’s lack of market definition or market power analysis in classifying firms as “gatekeepers” has already led to perverse 
results by exempting firms that compete vigorously or exhibit even greater dominance in specific European geographic and 
product markets from regulations that burden their foreign gatekeeper competitors. For instance, American e-commerce giant 
Amazon is classified as a gatekeeper in the EU under the DMA. However, its market share for ecommerce in Poland and the 
Czech Republic is less than that of European digital marketplace Allegro.137 Similarly, European digital marketplace Zalando is 
the number one marketplace for fashion products in Germany, Poland, Italy, and the Netherlands.138 

To this end, the DMA’s “gatekeeper” definition, and similar standards under DMA-like ex-ante proposals in other jurisdictions, 
may be viewed as protectionist, discriminatory non-tariff barriers to international competition that discourage European 
firms from innovating and providing internationally competitive platform experiences to challenge their rivals that originate 
overseas.139 And even if a European-origin digital platform reached sufficient size and global turnover to qualify as a 
“gatekeeper” under the DMA, the DMA would only serve to inhibit its ability to compete internationally. This is because the 
DMA would impose disproportionate costs upon it in its primary geographic market that are not borne by foreign competitor 
platforms that fall under the “gatekeeper” threshold, or that meet the threshold but have a relatively smaller presence in 
the European market. Thus, the lack of a market definition requirement and lack of need to find market power serve to limit 
rather than enhance fairness and market contestability.

Intra-platform Competition
Finally, the DMA’s goals of fairness and market contestability 
are thwarted if they improve intra-platform market 
contestability for some firms while degrading it for their 
competitors, as this amounts to the DMA effectively 
crowning winners and losers, thereby supplanting rather 
than promoting competition. 

For instance, degradation or limitation of services on digital 
platforms as an inadvertent result of DMA compliance 
harms businesses reliant on the platform to reach 
consumers, thereby advantaging established incumbents 
over smaller or newer competitors. This is because these 
firms are less reliant on the platforms themselves to 
establish brand awareness and build trust, and because 
incumbents are more likely to have and make the most of 
access to alternative channels. 

Search
Since the DMA took effect, Google has been unable to 
integrate its search and service aggregator tools due to 
mandates around linking to third-party booking sites for 
flights, hotels, and other services. This may have made the 
market more contestable in the short run for those specific 
booking sites that have experienced an increase in traffic. 
However, this also means that hotel and flight bookings 
now take far more clicks than they previously did. One study 
quantifies the time wasted by consumers at over 3.3 million 
euros annually.140 Degraded experiences in booking hotels 
due to the absence of direct booking options integrated into 
Google search have also helped drive a 36 percent reduction 
in direct bookings on Google Hotel Ads, with the service’s 
European web traffic dropping by 30 percent.141 Smaller 
businesses that rely more on Google search to drive traffic to 
their services face disproportionate harm from the degraded 
user experience and resulting decline in platform patronage, 
losing rather than improving their ability to contest for 
market share, and indicating an unfair competitive outcome 
in addition to harm to consumers. 
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Costs, Uncertainty, and Arbitrariness
Early evidence within the first year of DMA enforcement 
indicates that costs borne by enforcement agencies and 
costs and uncertainty imposed upon parties may even 
exceed those seen in ex-post antitrust law enforcement. 
In 2024, the EC opened DMA compliance investigations 
against Google, Meta, and Apple.144 Since then, Apple has 
been fined 500 million euros ($570 million) and Meta has 
been fined €200 million ($230 million) despite working with 
and making proposals to the EC to ensure compliance.145 
Despite the DMA’s retrospective application of fines for 
non-compliance, the EC has not provided either party with 
clarity about what would ensure compliance.

It has instead refused to confirm whether the remedies 
proposed by Meta and Apple will be sufficient, stating 
that it is waiting to observe how the market responds 
to the proposed changes, and has solicited or asked 
parties to solicit feedback from competitors and other 
external stakeholders on the proposals.146 All the while, 
the EC continues to maintain that compliance remains the 
defendant parties’ “sole responsibility.” 

This ongoing uncertainty, even after a year of the DMA 
remaining in force, stands in stark contrast to both the 
verdicts and settlements typically seen in antitrust litigation 
cases under ex-post enforcement regimes. Settlements 
of such litigation between enforcement agencies and 
defendant firms generally arrive at specific remedies 
proposed and accepted by the parties at the conclusion 
of the litigation, thereby giving parties a greater degree of 
certainty and clarity about their obligations. For instance, in 
the recent Google Search case, the court imposed a remedy 
whereby Google must share proprietary search indexing and 
depersonalized user data with “qualified competitors” on 
commercial terms.147 The judge stipulated the creation of 
a technical committee that would ensure compliance and 
provide oversight to assist the court and Google in enforcing 
the remedies, including data-sharing, for a six year period.148

“Qualified competitors” that meet specific security criteria 
will be given a  “one-time snapshot of the relevant data 
containing Google Search Index” and syndication, which 
includes Google’s search advertising and search result 
inventory.149 Google ultimately bears the responsibility 
for working with the technical committee to implement 
compliance and handle any technical issues that arise. 
However, it has more clarity about the standards it 
must meet than it does with respect to the data-sharing 
obligations under the DMA, as no further stakeholder 
consultations or assessment of market responses are 
required.
 

App Stores
Similarly, mandates around allowing third-party app stores 
and “sideloading” of apps on mobile systems like Apple’s 
iOS may have made the market more contestable for some 
developers and app store operators. However, they also 
represent a degradation in user experience for many amidst 
heightened security and privacy risks that drive a loss in 
user trust in the platform. For instance, some alternative 
app stores, by reason of deliberate business models or 
lower ability or desire to police content on their stores, 
are distribution hubs for pirated142 and adult143 content. 
Increased proliferation of pirated content due to Apple’s 
reduced ability to control its devices’ service ecosystem 
undermines fairness and market contestability for European 
IP owners, as well as increased costs for them to enforce 
their IP rights. And a perceived loss in security features 
and increased ability to access adult content makes it 
more difficult for parents to shield their teenagers from 
inappropriate and harmful material on their phones, driving 
a loss of confidence that would reduce their willingness to 
allow their children to use the devices or apps with which 
they are unfamiliar with in the first place. This leads to a 
decline in fairness and market contestability for European 
app developers who produce age-appropriate content aimed 
at younger audiences, including educational content.
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Some commentators have noted that since Google has appealed the verdict and remedies decision, the case is likely to 
ultimately be resolved through a consent agreement between the U.S. Department of Justice (DOJ) and Google.150 Since 
such decrees are binding on both parties, Google would have greater clarity and certainty about its obligations than under 
the DMA, under which it bears sole responsibility for compliance but does not have binding assurances from competition 
enforcers about what would be sufficient to comply, and under which its proposed solutions remain subject to further 
stakeholder consultations with the EC and retrospectively applied fines.

Moreover, although behavioral remedies imposed by antitrust courts and consent agreements achieved by antitrust enforcers 
to settle litigation require time and expense for monitoring compliance, the EC has taken on an even greater monitoring and 
compliance assurance burden in this regard, because the DMA imposes obligations on all gatekeeper firms rather than only 
those found liable for anticompetitive conduct. The specific content of obligations under Art. 6 in particular requires ongoing 
cooperation between the gatekeepers and DMA enforcers to even determine their content with regard to each firm.

Given the dynamic competition and rapid innovation in business models seen in high tech and digital platform markets, these 
specific obligations are also likely to require constant updating, further raising costs. And unlike behavioral remedies imposed 
by an antitrust court or litigation settlement, since DMA obligations are blanket proscriptions and not tailored to specific and 
proven anticompetitive harms, they are more likely to remain in place and require compliance monitoring even after they 
become functionally obsolete for promoting market contestability and fairness. The arbitrary nature of rules that produce 
retrospectively applied punitive penalties such as fines, without any clarity from enforcement officials about what compliance 
means, and with such clarity supposedly being contingent upon future input from competitor firms with their own interests, 
also contravenes the rule of law.

AI & Technological Diffusion
Potential security risks related to complying with the DMA’s interoperability mandate have resulted in delayed rollout of 
Google and Apple’s AI features to EU consumers. For instance, when Apple’s iOS 26 became available, European consumers 
were not initially able to auto-translate audio through their AirPods due to delays tied to ensuring or attempting to ensure DMA 
compliance.151 Three other AI-related features on Apple products, Phone Mirroring, SharePlay Screen Sharing enhancements, 
and Apple Intelligence, were not offered to EU consumers until March-April 2025 despite being rolled out elsewhere in 
2024.152 Similarly, Google attributed uncertainty around regulations, including compliance with the DMA, to the delayed 
rollout of AI overviews for Google search in Europe.153 This feature was launched in other countries in May 2024,154 but did 
not become available in European regions until March 2025.155 The rapid evolution and dynamic nature of new technologies 
and their features, including AI, which is increasingly being applied in new ways and to address new issues, means that DMA 
compliance and uncertainty-related delays are likely to continue rather than diminish over time. Delayed rollout of features 
and products in dynamic and innovative digital sectors risk putting European businesses at a competitive disadvantage 
to foreign competitors who can access them sooner. It thus harms European firms’ ability to innovate and keep up with 
innovative competitors overseas, making these lucrative global markets less contestable for them.
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This section will use two significant U.S. antitrust law cases to demonstrate how ex-post enforcement can hold platforms 
accountable for anticompetitive conduct while reducing the costs and uncertainty through flexible, adaptable frameworks that 
are suited to digital markets and dynamic competition. This would avoid many of the negative consequences for competition 
and innovation that are associated with ex-ante rules like the DMA that are discussed in the preceding two sections. 
Notably, U.S. antitrust law focuses on harm to consumers and the competitive process rather than concepts like market 
contestability, though there is overlap between the two concepts. The outcomes of these cases may also not be those desired 
by EC competition enforcers and policymakers. However, the cases still illustrate what antitrust enforcement with tightened 
legal constraints, designed to achieve the DMA’s policy goals can look like. The cases are Google Search and its remedies 
decision, and Epic Games v. Apple.

Section IV: 
Case Studies

In 2020, the first Trump Administration Department of 
Justice (DOJ) Antitrust Division sued Google in the United 
States District Court for the District of Columbia, alleging 
violations of Section 2 of the Sherman Act through 
anticompetitive tying arrangements used to maintain its 90 
percent-plus monopoly share in the search engine market.156  
Google had paid owners of computer and smartphone web 
browsers, including Firefox’s Mozilla and Safari’s Apple, 
millions of dollars to make its search engine the browser’s 
built-in default. Users could still change the default search 
engine to one of Google’s competitors, such as DuckDuckGo 
or Microsoft’s Bing. However, they had to do so manually, 
which entails time and a little cognitive effort sufficient to 
deter at least some from switching.157

In his 2024 ruling against Google,158 Judge Mehta conceded 
that Google had achieved its market share by producing a 
superior search engine, a feat that U.S. antitrust law has 
long recognized as legal and pro-competitive.159 However, he 
ruled that Google had still illegally maintained its monopoly 
by excluding its rivals from reaching minimum efficient scale 
to compete effectively. Judge Mehta noted that browsers 
are the main channel for search engines to reach and serve 
users.

By partially “foreclosing” competition, the default 
agreements were found to prevent other search engines 
from reaching enough users to obtain data for refining their 
search engine algorithms to be competitive against Google. 
Judge Mehta found that, in doing so, the agreements had 
lowered the incentives of actual and potential rivals to invest 
and innovate in internet search. He also rejected Google’s 
efficiency justifications for why its conduct should still be 
deemed legal. Google has appealed the verdict.160

In September 2025, Judge Mehta issued his decision on 
remedies to address Google’s exclusionary conduct.161  The 
DOJ had requested a structural breakup of Google, including 
the divestiture of Google Chrome and the Android mobile 
operating system, prohibitions on Google’s default search 
engine agreements with the web browsers, and mandated 
data sharing with Google’s competitors.162 However, 
U.S. antitrust courts in Section 2 monopolization and 
exclusionary conduct cases must keep the “scope of the 
remedy … proportional to the scope of the violation,”163 while 
ensuring that it is narrowly “tailored to the harm suffered.”164 
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They are only obliged to issue remedies that “terminate 
the illegal monopoly, deny to the defendant the fruits of 
its statutory violation, and ensure that there remain no 
practices likely to result in monopolization in the future.”165  
The goal of the remedy is to restore competitive conditions 
while ensuring that the market functions competitively 
going forward.166 Thus, remedies ought to target specific 
anticompetitive practices without deterring the competitive 
process that benefits consumers.167 This necessarily 
requires courts to “balance the benefit to competition 
against the hardship or competitive disadvantage the 
remedy may cause.”168 No comparable harm-minimization 
exercise, or even any consideration of inadvertent harms, is 
required for enforcers under the DMA’s hardline rules.

Consistent with this approach, Judge Mehta evaluated 
proposed remedies using the same cost-benefit logic 
that underlies the rule of reason to ascertain liability for 
anticompetitive exclusionary conduct. Applying the principles 
of Microsoft,169 he recognized that where a defendant has 
invested substantially in pro-competitive innovation and 
efficiency-enhancing practices, the appropriate remedy 
targets and removes the anticompetitive effects linked 
to the practice while minimizing damage to innovation 
and investment, including incentives for the defendant’s 
competitors to compete on the merits.170 In other words, 
remedies should avoid or minimize the risk of causing 
inadvertent anticompetitive injury or deterring competition 
on the merits.

Judge Mehta therefore declined to order a structural 
breakup of Google, or the divestiture of the Chrome browser 
or Android mobile operating system, reasoning that such 
divestitures would destroy substantial consumer benefits 
from integrating these services with Google’s other services 
and data.171 The DOJ’s proposed divestitures were also 
deemed inappropriate because they were weakly connected 
to the illegal conduct and the harm attributed to the default 
agreements.172 Judge Mehta instead opted for limits on 
the search engine default contracts that Google can have 
with web browsers and in generative AI markets, noting 
that generative AI tools like ChatGPT represent a nascent 
competitive threat to search that could reduce the durability 
of Google’s monopoly. Most importantly, he ordered 
Google to share its cache of web scraping and search 
index data with rivals to address the harm he found from 
Google’s exclusionary default contracts, which had denied 
competitors the ability to reach minimum efficient scale 
through user acquisition.173 To maintain incentives for firms 
to invest in building data and scale rather than free riding on 
Google’s existing trove, he required the data to be shared on 
commercial terms rather than for free.174 For these reasons, 
he deemed search data sharing on commercial terms to be 
“a reasonable method of eliminating the consequences of 
the illegal conduct.”175 
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Judge Mehta ruled that Google search engine’s exclusive default contracts with web browsers and operating systems made 
search and search advertising markets uncontestable for competitors as they are unable to reach “minimum efficient scale” 
through reaching an adequate volume of users for refining their algorithms into a competitive product. Critics of the remedies 
decision have noted that it allows Google to continue contracting for default status so long as the agreements do not cover 
100 percent of devices or browsers,176 thereby leaving room for similar conduct. However, this narrow fencing-in must be 
read alongside the complementary remedy requiring Google to make search query and indexing data available to competitors 
on commercial terms. If the default contracts were illegal because they denied rivals access to user-generated indexing and 
query data needed to improve search quality, then making that data available for sale addresses the alleged bottleneck 
without drastic restrictions on default contracting. And because the data must be purchased rather than obtained for free, at 
cost, or on FRAND terms, incentives remain for Google and others to invest in developing and refining search quality and data 
assets.

The remedies tailored by Judge Mehta thus acknowledge that the effects of a particular business practice on competition 
and market contestability can vary significantly based on the circumstances of the market and how they change over time, 
a factor that the DMA’s blanket mandates and prohibitions do not account for. The careful “balancing act” and bespoke, 
narrowly tailored combination of remedies to directly address issues such as restrictions on the competitive process, market 
contestability and fairness, is also not possible or difficult under an ex-ante rule-based approach such as the DMA. This is 
because ex-ante approaches mandate “remedies” without a finding of anticompetitive conduct in a market and thus obviate 
any adjustment of the “remedy” to address its own potential inadvertent harms to competition, market contestability or 
fairness.

Although Judge Mehta rejected Google’s competitive efficiencies justification for its default contracts, namely that they 
fostered investment and innovation in device, operating system and web browsers, he nonetheless considered these factors 
in narrowly tailoring remedies to minimize inadvertent harm to market contestability and fairness. The fencing provision, 
coupled with mandatory data sharing on commercial terms, preserves competition for default status through non-exclusive 
contracting and preserves incentives for browsers and operating systems to compete for funding and search-related revenue 
sharing by offering default status. This undercuts claims that ex-ante rules that bypass market definition are necessary to 
account for dynamic competition in multisided markets.

Instead of promoting market contestability and fair competition in multiple markets, as antitrust judges may seek to 
attempt through tailored remedies, ex-ante rules under the DMA entirely proscribe conduct that allows for forms of dynamic 
competition. For instance, the DMA bans search engine default contracts and mandates choice screens, eliminating a key 
channel of revenue sharing between search engines and web browsers and devices, and eliminating competition among 
browsers and devices for a share of search engine revenues through default arrangements.

Market Contestability and Fairness
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The interface and process Google must develop to comply with data sharing on commercial terms will require ongoing 
oversight, similar to compliance processes under Art. 6 of the DMA. The key difference is that in the United States, disputes 
over compliance are resolved by courts applying precedent, rather than through a unilateral and open-ended administrative 
process that can impose fines without binding assurances of what compliance requires. Under the DMA, even after a year 
in force and non-compliance rulings against Apple and Google, the EC has not provided clear guidance on what specific 
measures will satisfy its obligations. That uncertainty increases costs and can deter innovation, including the rollout of new 
product features that bear on data sharing, interoperability, or privacy.

Proponents of ex-ante digital competition rules argue that antitrust rulings bind only the parties to a case. But antitrust 
decisions also generate precedent that guides similarly situated firms, creating predictable compliance baselines. Firms 
not party to the litigation can infer that similar conduct is likely to trigger costly enforcement, and that adopting measures 
consistent with judicial remedies reduces risk. In this way, legal standards can apply more even-handedly across firms with 
similar power, reducing arbitrariness and strengthening the rule of law.

It is also noteworthy that even though the Google Search decision was a ruling applicable to the dynamic search engine and 
search advertising markets that have undergone and continue to undergo rapid change, such as through the emergence 
and proliferation of search-adjacent AI tools, it was decided based on general principles articulated in the 2001 Microsoft 
DC Circuit Court case. This suggests that flexible antitrust principles can deliver greater consistency and predictability than 
rigid ex-ante rules that must be continually revised as technology and markets change. Microsoft, which is the most relevant 
U.S. antitrust precedent for monopolization cases involving  digital service ecosystems such as the platforms targeted by 
the DMA, also addresses key difficulties that judges face in such cases relative to those involving standard single-sided and 
less dynamic markets. For instance, the precedent acknowledges that dynamic competition makes it impossible for courts, 
plaintiffs, and antitrust enforcers to construct a hypothetical world without the prohibited business practice in order to 
know with relative certainty or probability whether a competitive threat would have challenged the offending firm. Microsoft 
and Google Search thus affirm that a relatively more flexible causation standard than the standard “but for” test may be 
appropriate for plaintiffs in such cases, whereby they need only show that the prohibited practice was”reasonably capable 
of significantly contributing” to the maintenance of the offending firm’s monopoly.177 This contradicts the claim that ex-ante 
rules are necessary to resolve the difficulties that enforcers face in holding firms that abuse market power or engage in 
anticompetitive foreclosure accountable in digital markets.

Certainty, Predictability, and Cost
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In 2020, Epic Games, the developers of the Fortnite mobile 
game app, sued Apple in the United States District Court for 
the Northern District of California. They alleged that Apple 
had violated Section 1 (unreasonable restraint of trade) 
and Section 2 (exclusionary conduct/monopolization) of the 
Sherman Act, as well as California’s Unfair Competition Laws 
(UCL).178 They asserted that Apple was a monopolist over 
locked-in iOS users, alleging that it had illegally prevented 
users from being steered to alternative platforms, had 
forced them to make in-app payments through Apple’s own 
payment portal (while taking a 30 percent commission 
on each transaction between users and apps), and had 
forced developers to distribute apps to iOS users exclusively 
through Apple’s App Store while having to comply with 
certain conditions and standards. In doing so, Apple had 
allegedly harmed competition and consumers by excluding 
developers from competing vigorously and restricting 
output in the form of quality, innovation, and consumer 
choice without legitimate business justification.179 Apple 
countered that even if it was a monopolist, the practices 
in question were not anticompetitive and had benefited 
competition, consumers, and even developers by upholding 
iOS and app store security and privacy features and funding 
improvements to them, by promoting intrabrand competition, 
and by protecting Apple’s investments in its intellectual 
property.180 

The federal district court found that the relevant market for 
the case was “digital mobile gaming transactions,” which 
is an integrated two-sided market of mobile platform users 
and developers.181 This applies the U.S. Supreme Court’s 
2018 Amex precedent,182 which found that for multisided 
transaction platform markets that are characterized by high 
rates of cross-side network effects, the relevant market 
integrates all participating groups on the platform.183 This 
is because the platform’s incentive is to optimize profits 
across all of them rather than across a single group.184 Thus, 
seemingly anticompetitive restrictions on one side may be 
consistent with competitive equilibrium on the other, and 
this may still amount to a competitive integrated market

since the benefits delivered to one side of the market can 
enhance the platform’s value to the other.185 Thus, imposing 
strong privacy and security standards as a condition for 
offering an app on the App Store may burden developers 
and foreclose access to App Store users, but it may also 
provide net benefits to those users. Simultaneously, many 
developers will also benefit from this as strong privacy and 
security standards may be a drawcard that attracts more 
users to the platform, thereby expanding their potential 
customer base due to the network effects. Developers that 
lack their own established brand or reputation also benefit 
vicariously from user trust in the ecosystem, which makes 
users more willing to try and trust new apps. The optimal, 
competitive pricing structure that the platform imposes in 
such a market must thus weigh tradeoffs for both sides, 
and anticompetitive effects of a practice, such as a vertical 
restraint, in such a market are best understood by assessing 
effects on both sides of the market.186 This pragmatic 
approach to market definition that accounts for cross-user 
group network effects in two-sided transaction markets 
refutes the claim by proponents of ex-ante rules for platform 
competition governance that “formal market definition” 
cannot adequately recognize the dynamic, nuanced, and 
interconnected nature of digital products.187 

Based on the mobile game app transactions market 
definition, the district court rejected Epic Games’ Section 
2 monopolization claims as Apple was not found to hold 
a monopoly in the relevant market.188 Rather, Apple and 
its nearest competition (Alphabet[Google]/Android) were 
described as a duopoly. On the Section 1 claims about 
Apple engaging in unreasonable restraints of trade, the 
court found that Apple’s restrictions on app developers, 
side-loading apps, and app stores, and mandates on 
using Apple’s payment portal for in-app transactions, did 
have some anticompetitive effects based on indicia such 
as pricing, output restrictions, and other signs of curbed 
competition.189 
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Specifically, the court cited as evidence that Apple’s 30 
percent commission on in-app purchases had not been 
reduced despite complaints from developers.190 They 
further cited that the commission rate had not reduced 
even as Apple increased its market share to 55 percent, 
and that users would pay (and app developers would 
sacrifice) lower commissions, and users would have a wider 
choice of apps, in a world where Apple hadn’t imposed 
the restraints.191 Ultimately, however, the court concluded 
that Apple had not engaged in unreasonable restraints on 
trade as these anticompetitive effects were outweighed by 
their concomitant procompetitive benefits.192 These include 
maintenance of privacy and security features and standards 
in the ecosystem, promotion of Interbrand competition, and 
protection of Apple’s intellectual property investments.193 
It found that these benefits could not have been achieved 
through less restrictive alternatives,194 and that they had 
benefited both app users and many app developers.195  
Specifically, a trusted and consistent user experience and 
payment portal across apps, and restrictions that upheld 
security and privacy standards, had given users sufficient 
confidence and trust in iOS to freely spend on in-app 
transactions and to download and try new apps without 
safety concerns.196 By facilitating such user participation 
in apps, which had driven transactions worth millions in 
revenue,197 Apple’s vertical restraints had benefited many 
developers, especially new and small ones without their own 
reputations for safety and trustworthiness,198 even as they 
were found to have harmed others. The court also found 
that consumer choice reduction alone is not enough to show 
anticompetitive effects.199 This is consistent with economic 
literature finding that consumers gain more utility from a 
smaller range of meaningful choices to them than from 
superficially more choices,200 and that choice reduction or 
limitation is necessary for curated experiences and is thus 
an inherent feature of any ecosystem, even “open” ones.201 

The court also rejected Epic Games’ claim that Apple had 
illegally tied its App Store to its in-app payment portal under 
Sherman Act Section 1, as these were found to be a single, 
integrated product.202 Despite these findings in Apple’s 
favor, Apple was still held liable for violating California’s 
UCL through its restrictions on steering users away from its 
in-app payment platform through in-app advertisements 
and notices under that statute’s “tethering” and “balancing” 
tests.203  

These statutory tests differ to the “rule of reason” 
anticompetitive effects versus benefits analysis applied 
under the federal Sherman Act.

Importantly, the court differentiated the case from the 
Amex precedent, wherein American Express was found not 
to have violated the federal Sherman Act through an anti-
steering provision on its transactional credit card network 
platform that prevented merchants who accept Amex cards 
from encouraging consumers to use other cards. The court 
noted that credit card users, unlike app users, are aware of 
the other cards that they possess. However, app users are 
unlikely to be aware of alternative in-app payment options 
to Apple’s own portal unless they are informed about their 
existence. The court thus ruled that the net anticompetitive 
harm of Apple’s anti-steering provision in this case is likely to 
be greater, since less information about relative quality and 
price from competitors makes it easier for firms to charge 
supracompetitive prices or degrade product quality.204 This 
attests to the ability of antitrust law courts to appropriately 
apply liability and tailor remedies based on variations in the 
anticompetitive effects of a practice in each case, which 
are likely to differ significantly when it comes to the kind of 
vertical restraints that the DMA proscribes. Ex-ante rules like 
the DMA that proscribe the practices entirely preclude such 
assessments and make no differentiation between conduct 
based on net competitive benefits or differences in net 
competitive effects.
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The district court verdict was appealed to the Ninth Circuit 
Court, which affirmed the lower court’s findings in favor of 
Apple and the finding against Apple’s anti-steering restraints 
under California’s UCL in 2023.205 Although the appeals 
court disagreed with the boundaries of the district court’s 
product market, it found this difference to be harmless and 
tangential to its verdict affirming the lower court’s ruling,206  
and choice of an integrated, multi-sided mobile transactions 
market definition.207 The appellate court also overruled 
the lower court’s findings that the app store and in-app 
purchases were a single product rather than two separate 
markets,208 and that a reduction in consumer choice 
coupled with market power is not prima facie (rebuttable) 
evidence of anticompetitive effect.209 

However, these errors were also harmless to their decision 
affirming the lower court’s verdicts on all Sherman 
Act Section 1 claims under the rule of reason as the 
procompetitive benefits to the multi-sided market still 
outweighed the anticompetitive effects.210 The court also 
found that no less restrictive alternatives identified by the 
plaintiffs would achieve these benefits,211 and affirmed 
the lower court’s findings that Apple had not violated the 
Sherman Act Section 2, as it competed in a duopoly and was 
thus not a monopolist.212 

Unlike current European competition law and jurisprudence, the district court and Ninth Circuit both applied a single, 
integrated transactions product market that brings together both sides of the transactions on the App Store platform. Notably, 
however, both courts acknowledged and gave weight to the procompetitive benefits felt by the seller side of the market due 
to benefits conferred on the buyer side due to conditions imposed on sellers, in other words, due to cross-side feedback/
network effects. In so doing, a more complete picture of net competitive harm or benefits to either side of the market was 
considered than under analysis that solely considered immediate harm to one side of the market. This is possible regardless 
of whether the relevant market was defined as two separate ones, or as a single integrated one for transactions. Notably, 
by preventing such a full consideration of the procompetitive benefits of the targeted practice to even just the seller side 
in isolation, the DMA and similar ex-ante regulation proposals undermine market contestability for sellers that derive net 
benefits. It is noted that even though U.S. competition law generally upholds the consumer welfare standard, even the 
DMA and European competition law’s goals of promoting market contestability and fairness for sellers independent of end 
consumer welfare can be upheld through a rule of reason competitive effects analysis that considers sellers as “consumers” 
of the platform service within a single market. In such a case, market contestability would be one of many possible indicators 
of consumer welfare as the sellers are deemed to be consumers of an app store’s app hosting service. It is further noted 
that competition law’s market definition requirement does not necessarily preclude an assessment of monopolization in 
duopoly markets as the relevant competition law provision on monopolization can be drafted to recognize duopolies as well. 
However, this may not be desirable from the standpoint of market contestability, consumer welfare and the competitive 
process as treating duopoly markets the same as monopoly markets undermines the importance of competition and product 
differentiation between the platforms. For instance, Apple and Android both apply significantly different policies, conditions of 
access and vertical restraints to app sellers on their app stores and devices. Mandates that reduce differentiation between 
the two ecosystem/platform “products” would thus inhibit a form of vigorous competition that caters to different consumer 
segments.

Market Contestability and Fairness
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Even though Apple was not found to be in violation of the 
federal antitrust laws, its anti-steering app/App Store 
policies were nonetheless proscribed under California’s UCL. 
This is because the UCL applies a more expansive test for 
anticompetitive conduct, the “tethering” and “balancing” 
tests, than the rule of reason analysis under the Sherman 
Act.213 Importantly, however, the UCL still requires a case-
by-case assessment of anticompetitive effects that weighs 
procompetitive justifications against anticompetitive harms 
even as it allows for redress for injuries to competitors 
and consumers on either/both sides of the multisided 
transactions market. 

This attests to competition law’s flexibility and adaptability 
regardless of adjustments to standards for liability or market 
definition in line with policymakers’ priorities. By contrast, 
ex-ante rules and regulation allow for the application of 
different or more expansive standards than competition 
law may apply, but do not grant sufficient flexibility or 
adaptability to account for effects on competition, consumer 
welfare, and market contestability in each case.

This case illustrates how private rights of action under competition law can reduce costs for enforcement agencies. The 
court’s nationwide injunction remedy for the anti-steering provision demonstrates that competition litigation need not have 
effects limited to a single affected plaintiff, and that ex-ante rules are not necessary to ensure relief for all those affected 
by anticompetitive practices. Importantly, in order to obtain such significant and broad injunctive relief, Epic Games had 
to establish that (1) it has suffered an irreparable injury; (2) that remedies available at law, such as money damages, are 
insufficient to compensate for that injury, (3) that, given the balance of hardships between plaintiff and defendant, a remedy 
in equity is warranted and (4) that a permanent injunction would not be contrary to the public interest.214 Such tests recognize 
that remedies against anticompetitive conduct that are too broad risk causing inadvertent harms to competition. By requiring 
courts to balance hardships and interests between the parties, the test allowed the court to consider the remedy’s effect on 
both the plaintiff and similarly situated app developers, as well as the Apple ecosystem itself. The court ultimately determined 
that the anti-steering provision could be severed without significantly impacting other aspects of Apple’s ecosystem and the 
value it brings to developers and users alike. Ex-ante rules like the DMA preclude such case-by-case analysis and assessment 
of potential inadvertent consequences of the remedy.

Certainty, Predictability, and Cost
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Concerns around the perceived market power of large digital 
platforms, operated by primarily American tech companies, 
have prompted competition enforcers and policymakers in 
the United States, EU, and elsewhere to consider ex-ante 
regulation of these platforms to complement competition 
law. Unlike U.S. competition law, these proposals, such as 
the EU’s DMA, uphold policy priorities other than consumer 
welfare, including market contestability and fairness for 
goods and service sellers on the platforms, with the well-
intentioned objective of making markets more accessible 
and reducing platforms’ ability to foreclose or burden 
competition. Proponents of such ex-ante rules also assert 
that they will increase certainty, reduce arbitrariness, 
and lower investigation and litigation costs for enforcers, 
plaintiffs, and defendants alike. However, by classifying 
platforms as “gatekeepers” based on somewhat arbitrary 
criteria that obviate a proper analysis of market definition 
and market power, rules like the DMA can inhibit rather than 
promote market contestability, fairness, and the competitive 
process itself. In so doing, they benefit some competitors 
at the expense of others and can reduce incentives 
for platforms and sellers  to compete and innovate at 
consumers’ expense. 

Platform practices such as self-preferencing, accepting 
payments for default status, and MFN or price parity 
clauses carry mixed and potentially procompetitive 
implications for competition, market contestability, and 
fairness that can only be ascertained on a case-by-case 
basis. Similarly, forcing platforms to offer interoperability 
and data portability, to display “choice screens” in lieu 
of defaults, and to share proprietary technology and 
resources with rivals at cost, under FRAND mandates, or 
even on commercial terms can have mixed and potentially 
negative competitive effects, including effects on market 
contestability, fairness, and innovation.

Early and mixed evidence after over a year of the DMA’s 
implementation in the EU supports these findings. It also 
indicates that DMA enforcement has raised comparable 
or even greater costs and uncertainty for platforms 
and competition enforcers alike. By facilitating user 
fragmentation in digital platform markets, the DMA could 
also undermine the EU’s objective of fostering a single 
market with lower entry barriers for sellers. Concerningly, 
evidence indicates that uncertainty and cost around DMA 
compliance have already slowed the diffusion of cutting-
edge technologies and product features, such as AI tools 
and applications, in Europe, thereby undermining the 
international competitiveness of EU nations. There is also 
evidence that DMA “gatekeeper” classification standards, 
which do not require any finding of market power in a 
relevant market, render it a discriminatory non-tariff trade 
barrier against foreign firms.

Examples of high-profile antitrust litigation in the United 
States, such as the Google Search and Epic Games v. 
Apple cases, illustrate how antitrust law rather than ex-ante 
rules offers a more flexible, adaptable and appropriate 
approach to regulating competition and tailoring remedies in 
dynamic digital markets, including multisided transactional 
platforms. By utilizing general principles established in a 
growing body of legal precedents to new situations and 
applying a rule of reason analysis that accounts for the 
pro- and anticompetitive effects of business conduct in 
each case, antitrust law minimizes the inadvertent harms to 
competition, innovation, consumers, market contestability, 
and fairness that arise through ex-ante mandates and 
prohibitions on entire classes of conduct.

Section V: 
Conclusion
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Such prohibitions and mandates also undermine product/platform differentiation, which can further suppress inter-platform 
competition and innovation, which is likely to leave consumers and sellers alike worse off. Conversely, antitrust laws and 
standards can be tailored to more flexibly address issues around market contestability than ex-ante rules, all while minimizing 
inadvertent harms to consumer welfare. In so doing, it can also preserve important incentives for inter-platform competition 
while significantly reducing the extent to which competition enforcers and courts, rather than vigorous competition itself, picks 
“winners.” 

Eminent Austrian economist Friedrich Hayek famously wrote that “the curious task of economics is to demonstrate to 
men how little they really know about what they imagine they can design,”215 and Harold Demsetz similarly cautioned 
against the fallacy that policymakers and enforcers face a choice “between an ideal norm and an existing ‘imperfect’ 
institutional arrangement.”216 In reality, the ideal norm for every situation rarely ever exists, and the counterfactual to the 
existing imperfect institutional arrangement is often worse. Competition law seeks to preserve the conditions for vigorous 
competition rather than trying to supplant the market process itself. Ex-ante rules, such as the DMA and similar proposals in 
the United States and abroad, though well-intentioned, typically grant enforcers and policymakers the power to try to design 
their own version of the competitive process. Evidence indicates that regardless of the imperfections of markets and their 
institutional arrangements, the competition and innovation that they foster provide a better means of promoting competition 
and innovation, as well as market contestability. Despite their unique competition challenges, there is no evidence that digital 
platform markets are any different.
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